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= _ “I shall not

rest until every
German sees

| 2 that it is

. PN shameful to be

a lawyer.”



Presenter Notes
Presentation Notes
Prussian Justice Minister Hans Kerrl visits a training camp for apprentice lawyers in Jueterborg, south of Berlin, August 1933.


Rechtsstaat (“Rule-of-law state”)
vs.
Unrechtsstaat (“Lawless state”)

Normenstaat (“Normative state”)

vs.
Mafdnamenstaat (“Prerogative state”)



Presenter Notes
Presentation Notes
Rechtsstaat vs. Unrechtsstaat:  

Normative State vs. Prerogative State (Ernst Fraenkel, mid-20th-century German-Jewish political scientist)

Positive law vs. Natural Law

Unmooring of law from provisions of code, enacted law, to attach it to the pronouncements and will of the Fuhrer.


Staoten im Deutschen Bund 1848
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The Creation of Modern Germany:

1848

http://www.ieg-maps.uni-mainz.de/gif/d848_a3.htm


Presenter Notes
Presentation Notes
Lots of states, kingdoms, etc.  (click to zoom)

Bureaucratic rather than parliamentary government because government was a point of accommodation between princes/divine rulers and the aristocracy.  

Law was the most respected of the university disciplines; university legal training and a period of unpaid internship were necessary for civil administration jobs.  Civil service was dominated by the aristocracy.   

Regulation was of necessity local; it was premature to speak of any “German” system of lawyer regulation.  Significant “state” control over lawyers at the local level by the courts.

Lawyers in what would become Germany tended to play circumscribed roles identified by the state; they did not tend to play the role of general advisers/consultants and agents for businesspeople, politicians, etc., that was already common in Britain and USA.  

Numerus clausus in Prussia and some other states.  

Lawyers subjected to state discipline at the discretion of judges.



The Bar in the German Bund, 1848

https://en.wikipedia.org/wiki/German_revolutions_of 1848%E2%80%9349#/media/File:Maerz1848_berlin.jpg


Presenter Notes
Presentation Notes
First appearance of an organization of lawyers across the German states with a national and unifying vision was in 1848, the year of Republican revolutions against monarchical and conservative aristocratic power.  

Deutscher Anwaltverien:  Goals of reform and unification of the German legal system, and the “freeing” of the profession (“Freie Advokatur”) – separating it from the state.  

But made little headway due to collapse of the revolutionary movement and the reassertion of conservative control by the aristocracy.


Law as a “Free Profession”

“The free practicing bar
means nothing less
than the precondition Die erste Forderung
f()r au 1nd ep end ence Of aller Justizreform in Preussen.
communal life, of self-
government, of
constitutional life on
the largest scale.”

Freie Advocatur.

Von

Dr. Rudolf Gneist.



Presenter Notes
Presentation Notes
“The free practicing bar means nothing less than the precondition for all independence of communal life, of self-government, of constitutional life on the largest scale.” Gneist, Freie Advokatur (1867)
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Staaten im Deutschen Reich 1871 .

N Pt

The Creation of Modern Germany: 1871

http://www.ieg-maps.uni-mainz.de/gif/d871_a4.htm


Presenter Notes
Presentation Notes
Unification into the modern entity we know today in 1871.




Die deutide

Die deutjdye Redjtsammaltsorditng
pomt 1. Tjuli 1878
Redtsanwalis- e
e Deutjdye
(Drbnung Gebiihrenordnung fiir Redhtsantwilte

in ber Faffung be mimadung vom 7. Juli 1927

w2 ember 1928

Fepfauggabe

mit furgen AnmeeFungen und Sadregifier

Law for the Regulation of Lawyers (1878)


Presenter Notes
Presentation Notes
Reich in 1870s carries forward many of the proposals of the DJT.  

Lawyers became first learned profession to be the subject of national legislation in 1878.




Law as a “Free Profession”

* | ocal bar associations nationwide
* Local control over discipline
¢ »
* No “numerus clausus
e Unified fee schedule
* Mandatory representation (Anwaltszwang)

e [ iberalization of admission to bar


Presenter Notes
Presentation Notes
Generalizes the local bar associations across the whole country
Gives local bar control over discipline
No “numerus clausus”
National unified fee schedule
Mandatory representation (Anwaltszwang)
Free entry for all who can afford university legal education, pass the two bar exams, and support themselves through an unpaid internship.


“German liberals and lawyers used the power of the state during the first years of the new German empire after unification in 1871 to structure the legal profession as a politically and economically liberal alternative to the state bureaucracy, independent from the state but existing within a framework established by legislation.”  (Ledford, p. 321)

“The road to success for the entire liberal political program lay through reform of the legal profession.”  (Ledford, p. 321)



The German Bar, 1880s - WWI

* 1880: 4,000 lawyers (1 per 11,000 Germans)
* 1885: 4,500 lawyers

* 1890: 5,200 lawyers

* 1895: 5,600 lawyers (1 per 8500 Germans)

* 1900: 6,800 lawyers

Still: no numerus clausus, no limiting changes to legal
eduction

* 1913: 12,000 lawyers



Presenter Notes
Presentation Notes
1890s – economic situation of attorneys worsens:  

No change to fee schedule.  

Inflation.  

More lawyers.  (clicks)

But DAV values independence of bar over money:  DAV in 1894 rejects a numerus clausus.

1900-1918:  bar continues to reject numerus clausus, to reject changes to legal education making it longer and more expensive.  But economic complaints increase.



The German Bar, 1918-1933 (“Weimar”)

*1925: 13,000 lawyers
*1928: 15,500 lawyers
*1935: 19,000 lawyers

.
oty e L/
< : '

3,600,400 Marks!


Presenter Notes
Presentation Notes
Number of lawyers continues to grow.

Hyperinflation, then stability, then the Great Depression.

October 19, 1923


The German Bar, 1918-1933 (“Weimar”)

Economic prospects suffer:

* 1934: Avg. blue-collar income = 2722 RM
* 1934: 40% of lawyers earn 3000 or less

* 1934: 23% of lawyers earn 1500 or less

* 1934: 12% of lawyers report no income


Presenter Notes
Presentation Notes
Increasing turmoil within the bar – it becomes increasingly vulnerable from within, and increasingly at odds with the Center-Left and Left parties that are in power.

1922-26:  German bar flirts with, but rejects, mandatory retirement insurance for lawyers – illustrating the desire to keep the state out of freie Advokatur. 

1926:  Government creates “labor courts” for all labor disputes – functions without lawyers.  Big blow to lawyers’ incomes and prestige.

1928:  State settles internal conflict between superior court lawyers and district court lawyers.  District courts handled smaller matters and trials.  Superior courts handled appeals and trials with large amounts in controversy.  You could be admitted to one or the other.  More business starts to go to the superior courts (esp because of inflation) but district court lawyers can’t practice there.  They want simultaneous admission in both their district and in the corresponding superior court.  Stalemate broken by legislation.

1930-32:  bar resists state’s desire to add professional income within the “trade tax.”  Loses.

1930-32:  economic disaster heats up argument within the bar for numerus clausus.  Late in Weimar DAV finally calls for government to impose freeze on new admissions and development of a numerus clausus.  Never happens b/c of accession to power of Nazis.  But lawyers had to turn to state to solve a problem they couldn’t solve. 


January 1933



The German Bar under Nazi Rule

» Centralization of licensure and discipline in 1934
 State control on admission in 1935
* New criteria for admission
* Political “awareness”
* “Legal Guardian of the People”
* 4.year probationary period after leaving university
* Oath of personal loyalty to Hitler
* Expanded grounds for censure and disbarment
* Political offenses
* Racial offenses
* Shift in orientation of obligations vis-a-vis client and state



Lawyers’ Complicity — Racial Laws
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The German Bar under Nazi Rule

deiibd Ll

Nurember Laws - Sept. 1935


Presenter Notes
Presentation Notes
The so-called Nuremberg Laws, signed by Hitler and several other Nazi officials, were the cornerstone of the legalized persecution of Jews in Germany. They stripped German Jews of their German citizenship, barred marriage and "extramarital sexual intercourse" between Jews and other Germans, and barred Jews from flying the German flag, which would now be the swastika.



The German Bar under Nazi Rule

Nuremberg Laws - Sept 1935


Presenter Notes
Presentation Notes
The so-called Nuremberg Laws, signed by Hitler and several other Nazi officials, were the cornerstone of the legalized persecution of Jews in Germany. They stripped German Jews of their German citizenship, barred marriage and "extramarital sexual intercourse" between Jews and other Germans, and barred Jews from flying the German flag, which would now be the swastika.

Definition of who is a Jew had vast legal consequences that spread far beyond the person him or herself.  Rights to child custody, to inheritance, to divorce, to remarry.


Lawyers’ Complicity — “Aryanization”
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The German Bar under Nazi Rule

“Aryanization” % Jewish Property, 1930s



Lawyers’ Complicity in the “Final Solution”

* Doctorate of Law, University of Jena, 1933
* Joined the SS in 1936

* May 1938: responsible for annexation of
Austrian police system

e September 1940: deputy head of Berlin Gestapo

* June 1941: Transferred to Einsatzgruppe A in
Latvia

* November 1941: Oversees the shooting
executions of 24,000 Jews from the Riga ghetto

Dr. Rudolf Lange



The German Bar under Nazi Rule
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Attendees at the Wannsee Conference, Jan. 1942

Gauleiter Reichsamtsleiter
Dr. Meyer Dr. Leibbrandt

Staatssekretar Unterstaatssekretar
Dr. Biihler Luther

S5-Gruppenfiihrer S55-0 berstrlﬁhannfiih rer
Miller Eichmann

. Gl i
Staatssekretar
Dr. Stuckart

B NS ih
SS-Oberflihrer
Klopfer

SSD berﬁ] hrer.
Dr. Schongarth

Staatssekretar
Neumann

B

.

Ministerialdirektor
Kritzinger

S5-Sturmbannfiuhrer

Dr. Lange

]
. ]

Staatssekretar
Dr. Freisler
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SS5-Gruppenflhrer
Hofmann

I ‘

S55-Oberg ruppen?‘t]h rer

Heydrich



Complicity and Motivation?

Bernhard Losener, Head of the Jewish Desk,
Reich Ministry of the Interior, 1933-43




Born in 1890 in Fiirstenberg
Military service, 1913 - 1918

University of Tubingen

1920s: civil service positions in
Prussian Zollverein in Schlesien

Joined NSDAP 1931

&

L _Bernhard Losener
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Reidysgefesblatt

Teil |

Gejel jur Wiederherfiellung ded Bernjdbeamtentums.
Bom 7. Upril 1933.

Die Reidhsregierung hat bad folgende Gefey be.
idlofien, bag Biermit verfinbet roirb:

§1
(1) Qur Wieberherftellung eines nationalen Ve
rufsbeamtentumé und jur Vereinfadung der Ber-
waltung fonnen Beamte nad) Mafigabe ber folgen
ben Beftimmungen aus dbem Amt entlafjen werben,
aud) wenn bie mady dem geltenden Redht Hierjur
erforberlidhien Boraudjepungen nidht voxliegen.

(2) AB Beamte im Sinne bdiefed Gejefies qelten
unmittelbare und mittelbare Veamte besd Neid),
unmittelbare und mittelbare Veamte ber Lanber und
RBeamte der Gemeinden und Gemeindeverbande, Re.
amte von Sorperidhaiten bed offentlidien Nedid
forie biefen gleidaefiellien Einviditungen unb Un-
ternehmungen (Dnitte Berordbnung ded Reidydpraii
benten qur Siderung der Wirtjdaft und Finanjen
pom 6. Oftober 1931 — ReidBaejesdl. IS, 537 —,

: 1

bes jemeiligen Grundgehalts ber von ihmen juleit
betleibeten Stelle Dbewilligt werben; cine Nadyoer-
fidherung nady Mafigabe ber reidBqefeplicen Sogial-
verfiderung finbet nidyt ftatt.

(4) Die Borjdhrifien der UD[. 2 und 3 finben aui
Terfonen der im 2Abf. 1 begeidhneten Att, bie bereita
vor bem Tnfrafttreten bieje8 Gejeed in ben Rube-
ftand getveten find, entfprediende Unmwendung.

§3
(1) Beamte, die nidht arijder Abfiammung finb,
find in ben Rubejtand (§§ Bff.) gn verfefen; fowet
¢g fih wm Ehrenbeamnte Hanbelt, find fie aud bemn
Mmidverhdlinid ju entlafjen.

(2) Ui 1 qilt nidit fiix Veamte, bie bereitd feit
bem 1. Uuquft 1914 Veamte gerefen find obry bir
im TWeltfrieq an ber Front fiir bas Deutidye Reidy
ober fiix feine Werbiinbeten gefampjt Haben obex
beren Rdter ober Sobne im Weltfrieq gefallen find.
Teitere Ausnahmen fonnen ber Reidaminifter bed
Fnnern im Ginvernehmen mit dem suftandigen Fad)

e fay i sviten $lanbeahehing fir e


Presenter Notes
Presentation Notes
Law for the restoration of the professional civil service.
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Bernhard Losener




Bernhard Losener
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Gesetz zum Schutze des deutschen Elutes

und der deutschen Ehre.

Vom 15.8eptember 1935.
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Bernhard Losener, Head of the Jewish Desk,
Reich Ministry of the Interior, 1933-43



“A fascinating and detailed account of one of America’s darkest chapters.”

—JOHN CRISHAM

LAWYER,
JAILER,
ALLY,
FOE

Complicity
and Conscience in
America’s World War IT

Concentration Camps

ERIC L. MULLER




Law and Lawyers in Nazi Germany

Sources:

 Kenneth F. Ledford, German Lawyers and the State in the Weimar Republic,
13 Law and History Review 317 (1995).

* Konrad Jarausch, The Unfree Professions: German Lawyers, Teachers, and

Engineers, 1900-1950 (Oxford U Press 1990).

e Charles E. McClelland, The German Experience of Professionalization:
Modern Learned Professions and their Organizations from the Early

Nineteenth Century to the Hitler Era (Cambridge U Press 1991).
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